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Mr. Harbarger, Ms. Clements, and Mr. Caswell concur.  

The appellant taxpayer appeals a final determination of the Tax Commissioner, in which

he affirmed six assessments against appellant as a responsible party for Surocshaker, Inc.

(“Surocshaker”). This matter is now considered upon the notice of appeal, the transcript

certified by the Tax Commissioner, and the record of the hearing before this board.

Surocshaker failed to fully remit Ohio income tax withholding, which resulted in

assessments for multiple periods between January 2012 and December 2014. When these

assessments went unsatisfied, the commissioner assessed appellant as a responsible party under



R.C. 5747.07(G). Appellant filed petitions for reassessment, claiming that he was not a

responsible party for the organization during the applicable times nor had he ever been a

responsible party based on his role with Surocshaker. Appellant maintained he lacked any

control, supervision, or responsibility for filing the report or making payments for the liabilities

assessed.

In the final determination, the commissioner indicated that appellant did not appear for

the scheduled hearing had had provided no documentation to support his contention that he was

not involved with financial operations or management of the business. The commissioner

further stated that his records reflected that appellant was had an ownership interest of the

closely held corporation and had represented himself as Surocshaker’s Vice President with the

Ohio Department of Commerce. The commissioner also referenced a United States District

Court lawsuit that named appellant as an owner of Surocshaker, a fact that appellant did not

defend during those proceedings. Therefore, the commissioner affirmed all six assessments,

concluding that appellant was a responsible party for the relevant time periods.

Appellant appealed the final determination to this board, arguing that the commissioner

erred in his determination that appellant was a responsible party. Appellant appeared at a

hearing before this board and conceded his role as Vice President and one of three owners of

Surocshaker. Nevertheless, appellant maintained that his role was limited to that of store

development (design and construction), leasing, and preparing some legal documents during the

formation of the company. Appellant claimed that the other two owners were responsible for all

financial aspects of the business including the President, who was the primary source of capital,



and the Treasurer/Secretary, who managed operations. Appellant also acknowledged that he

was an equal partner, and nothing prohibited him from looking at the books, but asserted that he

never exercised that right.

On appeal, a taxpayer challenging a determination of the commissioner must prove that

the findings were incorrect because “the tax commissioner’s findings are presumed valid subject

to rebuttal.” , 152 Ohio St.3d 262, 2017-Ohio-8798, ¶14. The findings of theAccel, Inc. v. Testa

Tax Commissioner are presumptively valid. , 42 Ohio St.3dAlcan Aluminum Corp. v. Limbach

121 (1989). Consequently, it is incumbent upon a taxpayer challenging a determination of the

commissioner to rebut the presumption and to establish a clear right to the requested relief. 

, 38 Ohio St.2d 135 (1974); ,Belgrade Gardens v. Kosydar Midwest Transfer Co. v. Porterfield

13 Ohio St.2d 138 (1968). In this regard, the taxpayer is assigned the burden of showing in what

manner and to what extend the commissioner’s determination is in error. Federated Dept.

, 5 Ohio St.3d 213 (1983).Stores, Inc. v. Lindley

Pursuant to R.C. 5747.06, employers are charged with the responsibility of withholding

from their employees’ compensation an amount “substantially equivalent” to the income tax

due the state from the employee. Employers are also instructed to remit such taxes in

accordance with timetables set forth in R.C. 5747.07. Employers who fail in their withholding

and remittance obligations are responsible for the taxes due the state and may be assessed

penalties and interest. R.C. 5747.13. There is no bar or time limit to an assessment against an

employer for failing to file a return. R.C. 5747.13(A); R.C. 5703.58(C)(1).

This board’s review in this matter is limited to whether appellant is a proper responsible

party for Surocshaker, and R.C. 5747.07(G) is clear:

An employee of a corporation, limited liability company, or business trust having



control or supervision of or charged with the responsibility of filing the report

and making payment, or an officer, member, manager, or trustee of a

corporation, limited liability company, or business trust who is responsible for

the execution of the corporation’s, limited liability company’s, or business trust’s

fiscal responsibilities, shall be personally liable for failure to file the report or

pay the tax due as required by this section. The dissolution, termination, or

bankruptcy of a corporation, limited liability company, or business trust does not

discharge a responsible officer’s, member’s, manager’s, employee’s, or trustee’s

liability for a failure of the corporation, limited liability company, or business

trust to file returns or pay tax due.

Id.; see also, Ohio Adm.Code 5703-7-15 (defining “control or supervision”).

Appellant does not dispute that he was an officer and owner of Surocshaker during the

relevant time period. Appellant likewise acknowledges that nothing prevented him from

exercising his oversight over Surocshaker’s financial matters while acting in this capacity.

While appellant claims that he had no involvement in the company’s fiscal responsibilities

either on a day-to-day basis or its tax filings, he provided no documentary evidence to

corroborate such claims or to dispute the commissioner’s filings. Thus, we find that there is no

question that appellant was responsible when Surocshaker was required to pay its employee

withholding taxes for the time periods in question. Accordingly, we find that the commissioner

properly determined that appellant was a responsible party for purposes of the assessments.

We further reject appellant’s contention that his liability should be limited based on

another individual or individuals who are more properly assessed as responsible parties for

Surocshaker. While others may have had responsible roles with Surocshaker, the commissioner



can assess multiple persons under R.C. 5747.07(G). See also, Ohio Adm.Code 5703-7-15(D)(2)

(“If more than one person described in paragraph (A) or (B) of this rule is personally liable for

any unpaid liability, their liabilities shall be joint and several.”).

Based upon the foregoing, we find that the commissioner’s final determination was

reasonable and lawful. Accordingly, the final determination must be, and hereby is, affirmed.
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